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MARINE MAMMAL COMMISSION 
4340 EAST-WEST HIGHWAY, ROOM 905 

BETHSSDA, MD 208 1 A 

Mr. P. Michael Payne, Chief 
Marine Mamml Conservation Division 
Office of Protected Resources 
Nanonal Marine Fishesies S&cc (F/PR2) 
1315 East-West Hghway 
Silver Spring, MD 209 10 

Dear Mr. Payne: 

The Matine Mammal Commission, in consdration with its Committee of Scientific Advisors 
on Maxine Mammals, has reviewed the National M&e Fisheries Service's proposed rule (69 Fcd. 
Reg. 23477) for dehning the tcrm "Zei.~ Mortality Rate Goal" (UMRG) under the Maxine Mammal 
Pratectic~~ Act De&g the ZMRG is necessary to implement the pertinent requirements of 
section 11 8 of the Act. 

Based on our review of the applicable statutory provisions, thc advance notice of proposed 
rulemaking (68 Fed. Reg. 40888), and the .Ftdcml .Re@ter aotice describing &e proposed rule, we 

concur with the Servicc that option 1 is the most appropriate of the rhree options outhed in the 
advancc notice- Option 1 dehes  the ZMRG threshold as 10 perccnt of a stock's potential 
biological removal level (PBR). In a 10 September 2003 letter (attached) responding to thc advance 
notice, rhc C o d s s i o r l  expkined its preference for option 1 based on three considerations: whcthcr 
the oprions (1) utilizcd all available data on the species or stock involved, (2) were relatiucly simple 
or straightforward to itnplcment, and (3) were suitably protective and consistent with the srarucory 
mandate. Option 1 uses all avdable data and is simple to implcment and farmliar to managers and 
stakeholders. Most important, of t11e three options, it is rhc most protective of species or stocks 
listed as cnhgered or threatened under thc Enclangend Species Act or designated as depleted 
under the Marine Mammal Protection Act. For these reasons, the Marine Mammal Commisssjoq 
recommends that the Service select option 1, as iadicatcd in the proposed rule, to d c h c  the ZMRG- 

'fie Commission also recommended a modification to option 1 to address situations in 
which 10 percent of PBR still constitutes a relatively latgc numbex. In our 10 September 2003 lcttcr 
we used rhe example of the northern Eur seaL The eastern Pacific stock has a PBK of about 17,000, 
which means &at a9 rnany as 1,700 fur seals could be killcd without exceeding the ZMRG. In our 
view, the goal of approaching a zero mortality and serious injury rate was intended to go bcyvnd 
PBK req~kmcnts  and provide condnued irnpctus fox improvements in fishing g w  and methods to 
reduce losscs to the lowesr level practicable. Accepting the loss of 1,700 animals, even if biologically 
insignihcant ro the scock, docs not seem consistent with that long-term goal. For that rmson, thc 
Commission's 10 Septembet lerter recommendcd that the Service mocirfy option 1 by adding a 
sccond component that compels further. reductions in mortalicy and serious injury for hose stocks 
with high PBR levels. The Marine Mammal Commission reiceratcs that recommendation here. 
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FkUy, in the advance notice of proposed r u l e d g ,  the Selvice raised the question of 
whether it should concludc that the ZMRG had been mot if mortality a d  serious injury exceeded 
the ZMRG threshold calculated for a stock when furthet reducrionv were not immediately feasiblc 
due to technological or other limitations. In the proposed rule, thc Saxice addressed this question 
in its kesponse to comments 58-60, wherein the Setvice indicates that "[sluch a fishery would not 
have achieved -get levels of indd~ntal mortality and serious iri~uq as described in the ZMRG." As 
indicated in its 1 0 Septembcr letter, the CoMssion concuts with h i s  response. To conclude 
otherwise would effectively undenninc the purpose ofthe ZMRG. Because che conclusion h c  
such a fishery has not achreved twgkt levels 1s neccssay to motivate further improvements in fishing 
gear and mcthods, the M a h c  Mammal Commission recomrncnds that che Service make this point 
explicitly in the final rule. 

Plmse contact me if have questions about these recommendations or comments. 

David Cottidgham 
Executive Dircctox 

one attachment 


